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The Herdsman Churchlands Pty Ltd (ACN 009 266 228) as the trustee for the Herdsman Trust and Market Trust and the Herdsman Inspiring Food at William Street Pty Ltd (ACN 129 639 390) as the trustee for The Wellington Street Trust and The William Street Trust and

Blah Blah Bar Pty Ltd (ACN 118 506 595) as trustee for the Stirling Trust and the Mornington Trust.
The Herdsman and Blah Blah Bar Staff Multi Enterprise Agreement 2010 (WA)
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1. Application

This Agreement will be binding upon:

The Herdsman Churchlands Pty Ltd (ACN 009 266 228) and the Herdsman Perth Pty Ltd (ACN 129 639 390) and Blah Blah Bar Pty Ltd (ACN 118 506 595) and the Employees employed in the classifications contained in this Agreement.

2. Commencement Date and Period of Operation

This Agreement commences operation from the date 7 days after it is approved by Fair Work Australia and continues in force for the period of [3] years, or until it is terminated or replaced.

3. Relationship to awards and agreements

This Agreement will operate to the exclusion of all other agreements and awards.

4. Definitions

In this Agreement unless contrary intention appears:

Act means the Fair Work Act 2009 (Cth) and the Fair Work (Transitional Provisions and Consequential Amendments) Act 2009 (Cth), and their regulations and include any amendment to, or replacement of, them;

Agreement means this agreement, being the The Herdsman and Blah Blah Bar Staff  Multi Enterprise Agreement 2010 (WA); 

Award means one of the General Retail Industry Award 2010 or the Fast Food Industry Award 2010;
Employee means an employee of an Employer;
Employer means The Herdsman Churchlands Pty Ltd, The Herdsman Perth Pty Ltd or Blah Blah Bar Pty Ltd as the context requires;
FWA means Fair Work Australia or its successor;
IFA means an individual flexibility arrangement between the Employer and an individual Employee, made in accordance with clause 8;
Immediate Family means:

(a) a spouse, defacto partner, child, parent, grandparent, grandchild or sibling of the Employee; or

(b) a child, parent, grandparent, grandchild or sibling of a spouse or defacto partner of the Employee;
NES means National Employment Standards;
Serious Misconduct means but is not limited to:

(c) dishonesty or misrepresentation of an Employee’s qualifications or employment history;

(d) committing any act of dishonesty in relation to the affairs of the Employer;

(e) breaching any law relating to the performance of the Employee’s duties, including but not limited to any law relating to discrimination, harassment or equal opportunity;

(f) refusing to carry out the Employer’s lawful and reasonable directions;

(g) conviction of a criminal offence that affects the Employee’s suitability for their position;

(h) being intoxicated or under the influence of drugs at work;

(i) neglect of duty or incompetence;

(j) serious breach of the Employer’s policies and procedures;

(k) conduct which may injure the Employer’s reputation, bring its business into serious disrepute or expose the Employer to legal liability; and
(l) committing any serious breach of faith; and
Significant Effect includes:

(m) termination of employment;
(n) major changes in the composition, operation or size of the Employer’s workforce or in the skills required; 
(o) the elimination or diminution of job opportunities, promotion opportunities or transfer of Employees to other work or locations; and
(p) the restructuring of jobs. 
5. Coverage

This Agreement covers Employees employed by the Employers in the classifications in clause 20. 
6. Access to this Agreement and the National Employment Standards

After approval copies of this Agreement and the NES will be made available to all Employees by either hard copy, on notice boards, and/or on the Employers’ websites.

7. The NES and this Agreement
The NES and this Agreement contain the minimum conditions of employment for Employees covered by this Agreement.
8. Agreement Flexibility

8.1 Notwithstanding any other provision of this Agreement, an Employer and an agreed individual Employee may agree to vary the effect of certain terms of this Agreement to meet the genuine individual needs of the Employer and individual Employee. The terms the Employer and individual Employee may agree to vary the application of are those concerning:
(a)  arrangements about when work is performed; 

(b) overtime rates; 

(c) penalty rates; 

(d) allowances; and 

(e) leave loading. 

8.2 The Employer and the individual Employee must have genuinely made the IFA without coercion or duress.
8.3 The IFA between the Employer and the individual Employee must:
(a) be confined to a variation in the application of one or more of the terms listed in clause 8.1; and
(b) result in the Employee being better off overall than the Employee would have been if no flexibility arrangement had been agreed to.

8.4 The IFA between the Employer and the individual Employee must also:
(a) be  in writing;  

(b) include the name of the Employer and Employee;  

(c) be signed by the Employer and Employee and if the Employee is under 18 years of age, signed by a parent or guardian of the Employee; and 

(d) include details of:

(1) the terms of the Agreement that will be varied by the IFA;

(2) how the IFA will vary the effect of the terms; and 

(3) how the Employee will be better off overall in relation to the terms and conditions of his or her employment as a result of the IFA; and

(4) the day on which the IFA commences.

8.5 The Employer must give the Employee a copy of the IFA within 14 days.
8.6 Except as provided in clause 8.2 the IFA must not require the approval or consent of a person other than the Employer and individual Employee.

8.7 An Employee seeking to enter into an IFA must provide a written proposal to the Employer. Where the Employee’s understanding of written English is limited the Employer must take measures, including translation into an appropriate language, to ensure the Employee understands the proposal.
8.8 The IFA may be terminated: 
(a) by the Employer or Employee giving 4 weeks notice of termination, in writing, to the other party and agreement ceasing to operate at the end of the notice period; or

(b) at any time, by written agreement between the Employer and the individual Employee.

8.9 The right to make an IFA pursuant to this clause is in addition to, and is not intended to otherwise affect, any provision for an agreement between an Employer and individual Employee contained in any other term of this Agreement.
9. Consultation and Dispute Resolution
9.1 Employer to notify 
(a) Where an Employer has made a definite decision to introduce major changes in production, program, organisation, structure or technology that are likely to have a Significant Effect on Employees, the Employer must notify the Employees who may be affected by the proposed changes. 
(b) Provided that where this Agreement makes provision for alteration of any of these matters an alteration is deemed not to have Significant Effect.
9.2 Employer to discuss change 
(a) The Employer must discuss with the relevant Employees, if any, the introduction of changes referred to in clause 9.1(a), the effects the changes might have on the Employee and measures to avert or mitigate the adverse effects of such changes on Employees and must give prompt consideration to matters raised by the Employee in relation to changes.
(b) The discussions must commence as early as practicable after a definite decision has been made by the Employer to make changes referred to in clause 9.1(a).

(c) For the purpose of discussion, the Employer must provide in writing to the Employees concerned, if any, all relevant information about the changes including nature of changes proposed, the expected effects on Employees provided that no Employer is required to disclose confidential information, which would be contrary to the Employer’s interest.
10. Dealing with disputes for the Agreement
10.1 If a dispute relates to: 
(a) a matter arising under this Agreement; or
(b) the NES,

in the first instance the parties must attempt to resolve the matter at the workplace by discussion between the Employee or Employees concerned and the relevant supervisor. 
If such discussions do not resolve the dispute, the parties will endeavour to resolve the dispute in a timely manner by discussions between the Employee or Employees concerned and more senior levels of management as appropriate.
10.2 If discussions at the workplace level do not resolve the dispute, a party to the dispute may refer to the matter to FWA.

10.3 The parties may agree on the process to be utilized by FWA including mediation, conciliation and consent arbitration.

10.4 An Employer may appoint another person, organization or association to accompany and or represent them for the purpose of this clause.

10.5 While the dispute resolution procedure is being conducted, work must continue in accordance with this Agreement and the Act. Subject to applicable occupational health and safety legislation, an Employee must not unreasonably fail to comply with a direction by the Employer to perform work, whether at the same or another workplace that is safe and appropriate for the Employee to perform.

11. Types of Employment
11.1 Employees under this Agreement will be employed in one of the following types of employment: 

(a) full time Employee;
(b) part time Employee;
(c) casual Employee; and
(d) seasonal casual contract Employee.
11.2 At the time of engagement an Employer will inform each Employee of the terms of their engagement and, in particular, whether they are to be full time, part time, casual or seasonal casual contract Employee.

12. Full time / Part time Employees

12.1 At the time of first being employed the Employer and the full or part time Employees member will agree in writing on a regular work pattern including days of work, start and finish times and break information.

12.2 A full time Employee is an Employee engaged to work 38 hours per week plus reasonable additional hours. Reasonable additional hours can be worked up to 42.5 before incurring overtime rates. 

12.3 A part time Employee is an employee who works more than 10 hours and less than 38 hours and has reasonably predictable hours.

12.4 Any agreement to vary the regular pattern of work will be made in writing before the variation occurs. The agreement and variation will be retained by the Employer and a copy given by the Employer to the Employee.

12.5 An Employer is required to roster a part time Employee for a minimum of a 3 consecutive hours on any shift and not more than 12 consecutive hours although the number of consecutive hours may be extended by mutual agreement provided that the Employee is given at least a 10 hour break between shifts.

12.6 An Employer is required to roster a full time employee for a minimum of 8 consecutive hours on any shift and no more than 12 consecutive hours although the number of consecutive hours may be extended by mutual agreement provided that the Employee is given at least a 10 hour break between shifts.

12.7 Ordinary hours may be worked any day of the week Monday to Sunday.
13. Part time Rosters

13.1 A part time Employee’s Roster may be altered by the giving of 7 days notice in writing, or by mutual agreement. Should the Employee disagree with the roster change, they will be given a minimum 14 days written notice instead of 7 days, during which time there will be discussions aimed at resolving the matter in accordance with clause 9 Dispute Resolution.

13.2 The rostered hours of part time Employees may be altered at anytime by mutual agreement between the Employer and Employee.
13.3 Rosters will not be changed except as provided in clause 13.1 above from week to week nor will they be changed to avoid any agreement penalties. 

14. Casual Employees

14.1 For Employees engaged on a casual basis, the commencement of each work period is a new contract of employment.

14.2 On each separate engagement during the term of employment, the Employer will pay the Employee the Hourly Rate of Pay specified in clause 19.2 for each hour worked by the Employee.

14.3 Casual Employees are guaranteed that in any week in which they are offered a shift they will be offered at least 2 shifts including 1 shift during the period Monday to Friday and, if requested, 1 shift on Saturday or Sunday.  Where a casual Employee is unable to work a rostered weekend shift, he or she must notify the Employer at least 48 hours prior to the shift commencing and that Employee must discuss the requirement to find a replacement casual Employee to work the shift. 
14.4 The minimum daily engagement of a casual Employee is 3 consecutive hours and a maximum of 12 consecutive hours although the number of consecutive hours may be extended by mutual agreement provided that the Employee is given at least a 10 hour break between shifts.

14.5 Casual Employees are not entitled to paid leave pursuant to this Agreement. 
15. Seasonal casual contract Employee

15.1 The Employer may engage a casual Employee as a seasonal casual contract Employee.

15.2 Seasonal casual contract Employees will be engaged for a season specified at the commencement of their employment with the Employer.

15.3 For Employees engaged as seasonal casual contract Employees, the commencement of each work period is a new contract of employment.

15.4 On each separate engagement during the term of employment, the Employer will pay the Employee the Hourly Rate of Pay specified in clause 19.2 for each hour worked by the Employee.

15.5 The minimum daily engagement of a seasonal casual contract Employees is 3 consecutive hours and a maximum of 12 consecutive hours although the number of consecutive hours may be extended by mutual agreement provided that the Employee is given at least a 10 hour break between shifts.

15.6 Seasonal casual contract Employees are not entitled to paid leave pursuant to this Agreement.
15.7 Seasonal casual contract Employees are guaranteed that in each week in which the Employee is offered a shift, they will be offered at least 2 shifts including, 1 shift during the period Monday to Friday each week and, if requested, 1 shift on Saturday or Sunday. If a Seasonal Casual Contract Employee is unable to work a rostered shift on a weekend they must notify the Employer at least 48 hours in advance and must arrange a replacement Employee to cover their shift.
16. Notification of Rosters

16.1 Rosters will be displayed for each Employee and will show commencement and finishing time of work for each day.

16.2 An Employee’s roster for a given day may be changed by mutual agreement with the Employee, on an operational requirements basis, provided such agreement is reached prior to the Employee arriving for work.

16.3 Any permanent roster changes will be provided to the Employee with a minimum of 7 days notice. Should the Employee disagree with the roster change, they will be given a minimum 14 days written notice instead of 7 days, during which time there will be discussions aimed at resolving the matter in accordance with clause 9 Dispute Resolution.

17. Overtime

17.1 An Employer may require a Full Time or Part time Employee to work reasonable overtime in addition to their ordinary hours as provided in clause 12, overtime rates the first 2 hours of overtime will be paid at time and half, hours after that will be paid at double time of employees  base rate of pay.
17.2 An Employer may require a casual Employee or a seasonal casual contract Employee to work additional hours and such hours will be paid the hourly rate provided in clause 19.2 (a).

17.3 An Employee may refuse to work overtime in circumstances where the working of such overtime would result in the Employee working hours which are unreasonable having regard to: 

(a) any risk to Employee health;
(b) the Employee’s personal circumstances including any family responsibilities;
(c) the needs of the workplace;
(d) the notice if any given by the Employer of the overtime and by the Employee of their intention to refuse it; and

(e) any other relevant matter.
18. Conversion of existing Employees  

No full time or casual Employee will be transferred by an Employer to part time employment without written consent of the Employee. Provided that where such transfer occurs all leave entitlements accrued will be deemed to be continuous. A full time Employee who requests part time work and is given such work may revert to full time employment on a specific future date by agreement with the Employer and recorded in writing. 

19. Classification and wage rates

19.1 Wage rates – Full Time and Part Time Employees
(a) If the Employee is an adult full or part time Employee, the Employee will be paid for each hour worked in accordance with the hourly rates of pay applicable to each classification set out in the following table:
	Time worked
	Level 1 (2010)
	Level 1 (2011)
	Level 1 (2012)
	Level 1 (2013)
	Supervisor (2010)
	Supervisor (2011)
	Supervisor (2012)
	Supervisor (2013)

	Monday to Saturday
	$20.89 per  hour
	$20.89 per hour
	$21.25per hour
	$21.64 per hour
	$23.30   per       hour
	$23.30    per      hour
	$23.41   per      hour
	$23.82  per      hour

	Sunday
	$21.00 per   hour
	$21.60 per hour
	$22.00 per hour
	$22.39 per hour
	$23.43   per         hour
	$24.03  per         hour
	$24.43  per      hour
	$24.82  per      hour

	Public holidays 
	$33.13 per  hour
	$33.72 per hour
	$34.12 per hour
	$34.51 per hour
	$39.00      per       hour
	$39.79  per      hour
	$40.20   per           hour
	$40.60  per         hour

	Early Hours (work between 12am and 4am)
	$27.00 per  hour
	$27.66 per hour
	$28.06 per hour
	$28.45 per hour
	$27.40   per       hour
	$28.08  per      hour
	$28.48   per        hour
	$28.89   per          hour


(b) Adult, full time or part time Employees working hours between 12am and 4am will be paid at the Early Hours wage rate per hour worked between 12am and 4am.

(c) The hourly rate of pay includes all allowances, penalty rates, special rates, overtime rates provided in the Award.

(d) Employees are not entitled to payment for any allowances, penalty rates, special rates or overtime rates except as provided in this Agreement.
(e) Where a part time or full time Employee works more than 42.5 hours a week, averaged over a pay period, he or she shall receive time and a half for the first two hours and double time thereafter as set out in the tables in this clause. 
19.2 Wage rates – Casual Employees
(a) If the Employee is an adult casual Employee or adult Seasonal casual contract Employee, the hourly rates of pay are set out in the following table:
	Time worked
	Level 1 (2010)
	Level 1 (2011)
	Level 1 (2012)
	Level 1 (2013)
	Supervisor (2010)
	Supervisor (2011)
	Supervisor (2012)
	Supervisor (2013)

	Monday to Saturday
	$22.59 per  hour
	$22.99 per hour
	$23.38 per hour
	$23.78 per hour
	$24.94   per            hour
	$25.25   per      hour
	$25.65  per      hour
	$26.06  per      hour

	Sunday
	$23.00 per  hour
	$23.62 per hour
	$24.02 per hour
	$24.41 per hour
	$25.38   per       hour
	$25.92  per      hour
	$26.36  per        hour
	$26.78   per      hour

	Public holidays 
	$40.00 per  hour
	$40.79 per hour
	$41.61 per hour
	$42.44 per hour
	$44.34   per       hour
	$44.77   per      hour
	$45.66   per      hour
	$46.57  per      hour

	Early Hours (work between 12am and 4am)
	$28.00 per  hour
	$28.67 per hour
	$29.07 per hour
	$29.46 per hour
	$28.40    per       hour
	$29.09  per      hour
	$29.49  per      hour
	$29.90  per      hour


(b) The rates specified in clauses 19.1  and  19.2 will be adjusted annually in accordance with the determinations of the FWA Annual Wage Review – Minimum Wage Panel to ensure that the rates exceed the minimum rates in the Awards.

(c) Adult, casual Employees or adult Seasonal casual contract Employees working hours between 12am and 4am will be paid at the Casual Early Hours wage rate per hour worked between 12am and 4am.

(d) The hourly rates of pay specified in clause 19.2 above are inclusive of the casual loading of 25%.
19.3 Supervisor rate 
A person placed in charge of stock or other Employees will be paid at a higher rate in accordance with the Supervisor rates set out in clauses 19.1  and  19.2. This rate will be paid on a pro-rata basis on all forms of leave entitlements as accumulated for hours worked in this role.

19.4 Classifications of Employees
Classifications of Employees covered by the above wage rates perform one or more of the following functions at a retail establishment, coffee bar or food preparation kitchen operated by the Employers:

Level 1

(a) Employees working in a classification, such as:

(1) shop assistant;

(2) clerical assistant; 

(3) check-out operator;

(4) store worker;

(5) reserve stock hand; 

(6) driver; 

(7) store greeter; 

(8) assembler; 

(9) ticket writer (not qualified); 

(10) demonstrator; 

(11) merchandiser;  

(12) general cleaning and housekeeping;

(13) sanitising and cleaning utensils and equipment used in food preparation;
(14) preparation of foods for ready made meals;
(15) recording of food and drink orders; 

(16) the pre-packing or packing, weighing, assembling, pricing or preparing of goods for sale; 

(17) delivery of take away food and beverage packaged and sold to the public primarily to be consumed away from the point of sale;
(18) directing traffic in car-parks;
(19) forklift operator; and

(20) carrying out assigned duties under general direction,
performing work at a retail establishment, coffee bar or Food Manufacturing kitchen.
Supervisor
(b) Employees working in a classification, such as:

(1) supervisory assistance to a manager;

(2) opening and closing of premises and associated security; and

(3) security of cash.
19.5 Junior Employees
The rate of wages for junior Employees is set out in the table below and will be the percentages of the applicable rates prescribed in clauses 19.1  and  19.2 as applicable:
	Age
	Percentage

	Under 16 years of age
	46%

	At 16 years of age
	56%

	At 17 years of age
	66%

	At 18 years of age
	76%

	At 19 years of age
	86%

	At 20 years of age
	96%


Junior Employees will be paid for each hour worked in accordance with the rates of pay in this clause.

20. Allowances

20.1 Meal Allowance
Where an Employee is required to work without 24 hours notice, 1 hour or more past their normal finishing time they will be provided with a meal, a store voucher to the value of $15.00, or $15.00 cash meal allowance at the Employer’s discretion. No meal allowance will be payable where an Employee could reasonably return home for a meal within the period allowed.
20.2 Milestone Allowance

Where an Employee completes a specified period of continuous employment with the Employer, he or she will be entitled to a milestone allowance paid annually at the end of the month in which the anniversary of the commencement of their employment falls, in accordance with the following table: 
	Period of continuous service
	Milestone allowance

	2 years
	$25.00

	5 years
	$50.00

	10 years
	$100.00

	15 years
	$150.00

	20 years
	Gold Nugget to the approximate value of $1000.00


20.3 Vehicle Allowance

An Employee who reaches agreement with the Employer to use their own motor vehicle on the Employer’s business, must be paid $0.74 cents per kilometre travelled.  

20.4 Cold places Allowance

An Employee who works for more than one hour in places where the temperature is reduced by artificial means below 0 degrees Celsius must be paid 2.8% of the standard rate per hour extra. In addition, where the work continues for more than two hours, the Employee is entitled to 20 minutes’ rest after every two hours’ work without loss of pay.
20.5 Meal breaks and rest breaks
(a) The following meal and rest breaks will be provided to Employees during the course of each day:  
	After 4 hours
	Paid 15 min break

	After 5 hours worked
	Unpaid 30 min break

	After 9 hours worked
	Paid 20min break 

	After 10 hours worked
	Unpaid 30 min break


(b) The timing of the taking of the rest break or meal break is intended to provide a meaningful break for the Employee during work hours.

(c) The flexibility clause can be utilized to permit variations to this clause by agreement between the Employer and Employees.

20.6 Breaks between work periods
(a) All Employees will be granted a 12 hour rest period between the completion of work on one day and commencement of work on the next day. Work includes any reasonable additional hours or overtime.

(b) By agreement between an Employer and Employee or Employees the period of 12 hours may be reduced to not less than 10 hours.
21. Payment of wages

21.1 Wages will be paid weekly, in arrears, by electronic funds transfer into a bank or other financial institution account nominated by each Employee.

21.2 Payment of wages will normally be made on a Monday. In exceptional circumstances or where a public holiday falls on a Monday, payment of wages will be made on the following business day.

22. Supported Wages 

22.1 The terms used in this clause have the following meanings:
(a) approved assessor means a person accredited by the management unit established by the Commonwealth under the supported wage system to perform assessments of an individual’s productive capacity within the supported wage system;

(b) assessment instrument means the tool provided for under the supported wage system that records the assessment of the productive capacity of the person to be employed under the supported wage system;

(c) disability support pension means the Commonwealth pension scheme to provide income security for persons with a disability as provided under the Social Security Act 1991 (Cth), as amended from time to time, or any successor to that scheme;

(d) relevant minimum wage means the minimum wage prescribed in this Agreement for the class of work for which an employee is engaged;

(e) supported wage system (SWS) means the Commonwealth Government system to promote employment for people who cannot work at full Award wages because of a disability; and

(f) SWS wage assessment agreement means the document in the form required by the Department of Education, Employment and Workplace Relations that records the employee’s productive capacity and agreed wage rate.
22.2 Employees covered by this clause will be those who are unable to perform the range of duties to the competence level required within the class of work for which the Employee is engaged under this Agreement, because of the effects of a disability on their productive capacity and who meet the impairment criteria for receipt of a disability support pension.

22.3 This schedule does not apply to any existing employee who has a claim against the Employer which is subject to the provisions of workers compensation legislation or any provision of this Agreement relating to the rehabilitation of Employees who are injured in the course of their employment.
22.4 Employees to whom this schedule applies will be paid the applicable percentage of the relevant minimum wage according to the following schedule:
	Assessed capacity
	% of prescribed Agreement rate

	10%
	10%

	20%
	20%

	30%
	30%

	40%
	40%

	50%
	50%

	60%
	60%

	70%
	70%

	80%
	80%

	90%
	90%


22.5 Provided that the minimum amount payable must be not less than $71 per week.
22.6 Where an Employee’s assessed capacity is 10%, they must receive a high degree of assistance and support.
22.7 For the purpose of establishing the percentage of the relevant minimum wage, the productive capacity of the Employee will be assessed in accordance with the Supported Wage System by an approved assessor, having consulted the Employer and Employee and, if the Employee so desires, a union which the Employee is eligible to join.

22.8 All assessments made under this schedule must be documented in an SWS wage assessment agreement, and retained by the employer as a time and wages record in accordance with the Act.

22.9 All SWS wage assessment agreements under the conditions of this schedule, including the appropriate percentage of the relevant minimum wage to be paid to the Employee, must be lodged by the Employer with Fair Work Australia.

22.10 All SWS wage assessment agreements must be agreed and signed by the Employee and Employer parties to the assessment. Where a union which has an interest in the Award is not a party to the assessment, the assessment will be referred by Fair Work Australia to the union by certified mail and the agreement will take effect unless an objection is notified to Fair Work Australia within 10 working days.
22.11 The assessment of the applicable percentage should be subject to annual or more frequent review on the basis of a reasonable request for such a review. The process of review must be in accordance with the procedures for assessing capacity under the supported wage system.

22.12 Where an assessment has been made, the applicable percentage will apply to the relevant minimum wage only. Employees covered by the provisions of this schedule will be entitled to the same terms and conditions of employment as other workers covered by this Agreement on a pro rata basis.

22.13 An Employer wishing to employ a person under the provisions of this schedule must take reasonable steps to make changes in the workplace to enhance the Employee’s capacity to do the job. Changes may involve re-design of job duties, working time arrangements and work organisation in consultation with other workers in the area.

22.14 In order for an adequate assessment of the Employee’s capacity to be made, an Employer may employ a person under the provisions of this schedule for a trial period not exceeding 12 weeks, except that in some cases additional work adjustment time (not exceeding four weeks) may be needed.

22.15 During that trial period the assessment of capacity will be undertaken and the percentage of the relevant minimum wage for a continuing employment relationship will be determined.

22.16 The minimum amount payable to the Employee during the trial period must be no less than $71 per week.
22.17 Work trials should include induction or training as appropriate to the job being trialled. 

22.18 Where the Employer and Employee wish to establish a continuing employment relationship following the completion of the trial period, a further contract of employment will be entered into based on the outcome of the assessment.
23. Superannuation

23.1 The Employer will contribute superannuation on behalf of Employees sufficient to ensure that the Employer does not incur a charge under the Superannuation Guarantee (Administration) Act 1992 (Cth) (SGA Act). The contribution made will be based on the Employee’s ordinary time earnings as defined in the SGA Act. 

23.2 The Employer will make superannuation contributions on Employees’ behalf to the fund nominated by the Employee or if a fund is not nominated to the Herdsman Superannuation Fund or any other fund as nominated and approved by the directors of the Employer from time to time.

24. Voluntary Superannuation

24.1 Subject to rules of the superannuation fund Employees may in writing authorize the Employer to pay on behalf of the Employee a specified amount from post-taxation wages of the Employee into the same superannuation fund as the Employer makes the superannuation contributions provided for in the above clause. 

24.2 An Employee may adjust the amount the Employee has authorized their Employer to pay from the wages of the Employee from the first of the month following giving of 3 months notice to their Employer or a shorter period by agreement. 

25. Employer Additional Superannuation

25.1 After 5 years of continuous service, an Employee’s superannuation contribution will be paid at 1% above the rate prescribed by the SGA Act, as varied from time to time. 

25.2 After 10 years of continuous service, an Employee’s superannuation contribution will be paid at 3% above the rate prescribed by the SGA Act, as varied from time to time. 
26. Enterprise Entitlements

A part time Employee will be entitled to payments in respect to annual leave, public holidays, personal leave and bereavement leave on a proportional basis. Subject to the provisions contained in this clause all other provisions of the Agreement relevant to full time Employees will apply to part time Employees.

27. Public Holidays

27.1 Employees may be required to work on a public holiday.   

27.2 Where an Employee works on a Public Holiday, they will be paid the Public Holiday Wage Rates set out in clause 19 for those hours worked. 
27.3 Where a full time Employee:

(a) would ordinarily work on a public holiday; and

(b) is prevented from working on that public holiday by reason of closure of the Employer’s premises, 

the Employee will be entitled to a payment equivalent to the amount the Employee would have received had he or she worked on that public holiday at their normal hourly rate in accordance with clause 20.1 as if the day were not a public holiday .

27.4 Where a full time Employee:

(a) does not ordinarily work on a public holiday; and

(b) is otherwise prevented from working on that public holiday by reason of closure of the Employer’s premises, 

the Employee will be entitled to 1 additional day of annual leave.

27.5 Where a part time Employee:

(a) would ordinarily work on a public holiday; and

(b) is prevented from working on that public holiday by reason of closure of the Employer’s premises, 

the Employee will be entitled to a payment equivalent to the amount the Employee would have received had he or she worked on that public holiday at their normal hourly rate in accordance with clause 20.1 as if the day were not a public holiday.
27.6 Where a part time Employee:

(a) does not ordinarily work on a public holiday; and

(b) is otherwise prevented from working on that public holiday by reason of closure of the Employer’s premises, 

the Employee will not be entitled to payment, nor will he or she be entitled to 1 additional day of annual leave on a pro-rata basis.

28. Leave

The following leave entitlements do not apply to Casual Employees or seasonal casual contract Employees except where specified. Part-time Employees are entitled to pro-rata leave in proportion to the ratio of their hours compared to full-time hours. 

29. Annual leave

29.1 Full-time Employees will accrue 20 days paid annual leave for each year worked, which entitlement will accrue on a pro-rata basis at the rate of 1/13th of the ordinary hours worked for each week of service.
29.2 Annual leave accrues on a pro-rata basis and is cumulative. However, annual leave does not accrue during certain periods, including parental leave, unpaid Carer’s Leave or absence from work whilst in receipt of workers’ compensation payments or any period of unpaid leave.

29.3 Employees will be paid out any accrued but untaken leave on termination of their employment, based on the hourly rate of pay and excluding loadings. 

29.4 After working a 12 month period, full-time and part-time Employees may apply in writing to cash out annual leave providing a remainder of a 152 hour entitlement remains and is approved by the Employer and in accordance with the Act. 

29.5 Full time and part-time Employees may: 

(a) take up to an additional 10 days unpaid annual leave each year; or

(b) by accepting a reduced wage rate to reflect the additional leave to be taken, buy up to an additional 10 days paid annual leave each year, 

for each year worked, to be taken at a time mutually convenient to the Employee and the Employer during the year in which it accrues. An Employee is not entitled to buy any additional leave under this clause if they have not taken any leave purchased in the previous year under this clause.
29.6 No leave loading is payable.
29.7 Annual leave can be taken:

(a) by an Employee requesting to take some or all of the annual leave which has been credited to the Employee, subject to authorisation by the Employer. The Employer will not unreasonably refuse a request to take annual leave but such authorisation is subject to the Employer’s operational requirements;

(b) by the Employer directing an Employee to take accrued annual leave if:

(1) the Employee has accrued 40 or more days of annual leave; and
(2) the annual leave the Employee is directed to take is less than or equal to one quarter of the accrued annual leave; or

(3) an Employee is directed to do so by the Employer during a period of which the Employer or that part of the Employer that an Employee works for does not trade or trades at a substantially reduced level.  

30. Personal/Carer’s Leave

30.1 Full‑time and part-time Employees are entitled to paid personal/carer’s leave of 10 days per annum, accruing on a pro-rata basis at the rate of 1/26 of the number of ordinary hours worked during each 4 week period and paid on the basis of hourly rate of pay excluding loadings, if they are absent from work in the following circumstances:

(a) because of personal illness or injury (Sick Leave); or

(b) to care for or support a member of the Employee’s Immediate Family or household who is sick or injured, or has been affected by an unexpected emergency, and requires the Employee’s care and support (Carer’s Leave).

30.2 Employees are not entitled to take Carer’s Leave for a particular period if another person has taken leave to care for the person for the same period.

30.3 Personal/carer’s leave does not accrue during certain periods as specified in the Act, including parental leave or absence from work whilst in receipt of workers’ compensation payments.

30.4 Casual Employees and Seasonal casual contract Employees and those Employees who have exhausted their paid personal/carer’s leave entitlements, are entitled to up to 5 days unpaid Carer’s Leave, for each occasion when a member of their Immediate Family or household requires care or support due to a personal illness or injury, or has been affected by an unexpected emergency.

30.5 An Employee’s entitlement to paid personal/carer’s leave is conditional on the Employee:

(a) notifying their immediate supervisor or administration of:

(1) any illness or injury to the Employee or a member of their Immediate Family or household that will cause the Employee to be absent from work; and

(2) the approximate period of that absence;

(3) prior to the commencement of their shift; and

(4) providing the Employer with the documentary evidence specified in clause 30.5 (b) below, as soon as reasonably practicable.

(b) Employees are required to provide the Employer with the following form of documentary evidence:

(1) if Employees take Sick Leave – a medical certificate or if that is not practicable, a statutory declaration for any absence: 

 
of 2 days or more;

 
immediately prior to or after a public holiday;

 
on a Monday or Friday; or

 
immediately before or after an Employee’s rostered day off,
evidencing the Employee’s unfitness for work due to the illness or injury.
30.6 If Employees take Carer’s Leave because of a personal illness, or injury of a member of their Immediate Family or household – providing the Employer with a medical certificate evidencing the nature of the other person’s illness or injury, or if that is not practicable, a statutory declaration made by the Employee stating that they required leave to provide care or support to a member of their Immediate Family or household because of a personal illness or injury.
30.7 If Employees take Carer’s Leave because of an unexpected emergency affecting a member of their Immediate Family or household – a statutory declaration made by the Employee, stating that they required leave to provide care or support to a member of their Immediate Family or household because of an unexpected emergency affecting the member.

30.8 If documentary evidence as required by the clause above is not provided, the period of absence will be treated either as unauthorised leave without pay, or as annual leave, subject to agreement between the Employee and the Employer.

30.9 The Employer may require an Employee to provide satisfactory proof of their relationship between the Employee and the person they are providing care to. 

30.10 Employees will not be paid out any accrued but untaken personal/carer’s leave on termination of employment.

30.11 Unused personal/carer’s leave accumulates from year to year.

31. Compassionate leave

31.1 Full Time and Part Time Employees are entitled to 5 days per occasion of paid compassionate leave:

(a) on the death of a member of the Employee’s Immediate Family or household who has died; or 
(b) to spend time with a member of the Employee’s Immediate Family or household who has a serious life threatening personal illness or injury.
31.2 Casual Employees and Seasonal casual contract Employees are entitled to 5 days per occasion of unpaid compassionate leave:

(a) on the death of a member of the Employee’s Immediate Family or household who has died; or 
(b) to spend time with a member of the Employee’s Immediate Family or household who has a serious life threatening personal illness or injury.
31.3 The Employee must provide proof of such death or serious life-threatening personal illness or injury to the satisfaction of the Employer.

31.4 The Employer may require an Employee to provide satisfactory proof of the relationship between the Employee and the person who has died or who has a life threatening illness or injury. 

31.5 Compassionate leave need not be taken consecutively. Employees must advise the Employer as soon as reasonably practicable of their intention to take compassionate leave. Whenever possible, Employees should provide the Employer with: 

(a) at least 2 hours notice prior to the commencement of their shift; and

(b) the approximate period of their absence.

32. Work-life balance leave

32.1 Employees are entitled to 3 days paid work-life balance leave for each year worked. This time is to be utilised to assist in achieving work-life balance. 

32.2 Work-life balance leave need not be taken consecutively. Work-life balance leave is to be taken at times agreed, in writing, with the Employer. 

32.3 Employees will not be paid out any accrued but untaken work-life balance leave on termination of employment.

32.4 Work-life balance leave will not accumulate from year to year. 

32.5 Casual Employees and seasonal casual contract Employees are not entitled to work-life balance leave. 

33. Long service leave

Employees are entitled to long service leave in accordance with the Long Service Leave Act 1958 (WA). Entitlements to paid Long Service maybe taken after 7 years and if applied for in writing and by agreement by both Employee and Employer.
34. Parental leave

34.1 Employees are entitled to parental leave in accordance with the Act.

34.2 In addition to Employees’ entitlements to parental leave under the Act, after completion of 12 months continuous service with the Employer, full-time and part-time Employees are entitled to 2 weeks paid parental leave, calculated on their ordinary hours at the ordinary wage rate, which will be paid on the birth or adoption of a child.

35. Performance review

35.1 Employees’ performance will be reviewed on an on-going basis, and at least every 12 months, or at such other times as the Employer, in its absolute discretion, determines. 

36. The Employer’s Property and policies

Employees are required to take all reasonable care in the use of the Employer’s property and to protect any company property in their care. At the request of the Employer, Employees must return all company property which may be in the Employees’ possession, including but not limited to confidential information, notes, documents, equipment and software, keys and access cards. 

37. Uniforms

37.1 The wearing of a uniform by Employees is preferred by the Employer.
37.2 The Employer will supply all Employees with one shirt displaying the Employer’s logo, at no cost. 

38. Personal skills, grooming and hygiene

38.1 Employees must:

(a) attain a level of competent communication skills acceptable to the Employer; and

(b) present themselves clean and properly groomed.

38.2 Employees are not permitted to wear uncovered jewellery in the food preparation area. The wearing of any jewellery or piercing will be at the discretion of the Herdsman’s Retail Manager or Human Resource Manager.

39. Termination of employment  
39.1 The employment of full-time and part-time Employees may be terminated:

(a) without notice or payment in lieu of notice if the Employer has reasonable grounds for suspecting that the Employee is guilty of Serious Misconduct; or

(b) by either the Employer or the Employee giving written notice in accordance with the following table:
	Period of continuous service
	Period of notice

	Not more than 1 year
	1 week

	More than 1 year but not more than 3 years
	2 weeks

	More than 3 years but not more than 5 years
	3 weeks

	More than 5 years
	4 weeks

	If an Employee is over 45 years old and has at least 2 years continuous service with the Employer
	1 extra week


39.2 The employment of Casual Employees and seasonal casual contract Employees comes to an end on completion of each rostered shift and may be terminated on 1shift’s notice by the Employer or Employee. 
39.3 Where, upon commencement of employment, a seasonal casual contract Employee is advised of the finishing date for their contract of employment, (whether that fixed term is based on a time period or the completion of a season) then the action of advising the seasonal casual contract Employee of such finishing date will be deemed to be the provision of that Employee with adequate notice.

39.4 The Employer may pay an Employee the equivalent ordinary wages in total or partial lieu of notice based on the average weekly wage of the Employee over the previous 3 month period (or the total period of employment if less than 3 months) excluding any loadings.

39.5 The notice of termination required to be given by an Employee is the same as that required of an Employer except that there is no requirement on the Employee to give additional notice based on the age of the Employee concerned. If the Employee fails to give the required notice the Employer may withhold any monies due to the Employee on termination under this Agreement or NES, an amount not exceeding the amount the Employee would have been paid under this Agreement in respect of the period of notice required by this clause less any period of notice actually given.

39.6 If an Employee fails to give the required notice of termination, the Employer may retain the equivalent ordinary wages from any money owed to the Employee on termination.

39.7 If an Employee is absent from work for 3 or more consecutive working days without advising their direct supervisor or second in charge of the reason of their absence, it will be assumed that the Employee has abandoned their employment and their employment will be terminated.

39.8 On termination of employment, Employees must return in good condition (subject to fair wear and tear) any property in their possession belonging to the Employer.

40. Job Search Entitlement
Where an Employer has given notice of termination to an Employee, an Employee must be allowed up to one day’s time off without loss of pay for the purpose of seeking other employment. The time off is to taken at times that are convenient to the Employee after consultation with the Employer.

41. Redundancy

41.1 Redundancy entitlement

Employees’ redundancy entitlements are provided for in the NES.

41.2 Transfer to lower paid duties

Where an Employee is transferred to lower paid duties by any reason of redundancy, the same period of notice must be given as the Employee would have been entitled to if the employment had been terminated and the Employer may, at the Employers option, make a payment instead of an amount equal to the difference between former ordinary time rate of pay and ordinary time rate of pay for the number of weeks still owing.
41.3 Employee leaving during notice period 

An Employee given notice of termination in circumstances of redundancy may terminate their employment during the notice period. The Employee is entitled to receive the benefits and payments they would have received under this clause had they remained in employment until the expiry notice, but is not entitled to payment instead of notice.
41.4 Job search entitlements

An Employee given notice of termination in circumstances of redundancy must be allowed up to one day’s time off without loss of pay during each week of notice for the purpose of seeking other employment. If the Employee has been allowed paid leave of more than one day during the notice period for the purpose of seeking other employment, the Employee must, at the request of the Employer, produce proof of attendance at an interview or they will not be entitled to payment for the time absent. For this purpose a statutory declaration is sufficient.
42. No extra claims

The parties to this Agreement will not make any further claims in relation to any matter dealt with in this Agreement or the Award on the Employer during the life of this Agreement.
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